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ONTARIO 


ONTARIO  LAW  REFORM  COMMISSION 


Sixteenth  Floor 

18  King  Street  East 

Toronto  210,  Ontario 


To  The  Honourable  Allan  F.  Lawrence,  Q.C., 

Minister  of  Justice  and 
Attorney  General  for  Ontario. 

FOURTH  ANNUAL  REPORT 
1970 

Dear  Air.  Attorney: 

We  have  the  honour  to  present  the  Fourth  Annual  Report  of  the 
Ontario  Law  Reform  Commission. 

Introduction 

1.  The  Commission  was  established  in  1964.  The  first  general  report 
of  its  activities  was  published  in  1967  and  covered  the  period  from 
November,  1964  to  December  31,  1967.  Annual  reports  were  submitted 
in  1968  and  1969.  This  report  deals  with  the  activities  of  the  Commission 
during  the  fiscal  year  April  1,  1970  to  March  31,  1971. 

2.  Reports  on  individual  research  projects  in  our  programme  arc 
prepared  and  filed  with  the  Minister  of  Justice  as  the  work  is  completed. 
During  the  current  year  the  Commission  submitted  the  following  five 
reports: 

Family  Law,  Part  II:  Marriage 

Actions  Against  Representatives  of  Deceased  Persons 

The  Coroner  System  in  Ontario 

Sunday  Observance  Legislation 

Land  Registration 

The  Programme:  Referred  Mai  rERS 

3.  Section  2  (\)  (d)  of  The  Ontario  Law  Reform  Commission  Act,  196  / 
provides  that  it  is  the  function  of  the  Commission  to  inquire  into  and 
consider  any  matter  relating  to  any  subject  referred  to  it  by  the  Minister 


of  Justice  and  Attorney  General.  Two  references  of  major  projects  were 
made  to  the  Commission  during  the  period  covered  by  this  report  and 
work  on  a  third  was  continued  from  the  previous  year. 

(a) — Completed  Projects 

(i)     The  Sunday  Observance  Legislation  Project 

4.  By  reference  dated  August  15,  1969,  the  Commission  was  asked 
to  undertake  a  study  and  review  of  the  Sunday  Observance  Legislation  in 
effect  in  Ontario  in  all  of  its  aspects.  The  Commission's  report  dated 
February  26,  1971  was  released  by  the  Honourable  William  G.  Davis, 
Prime  Minister  of  Ontario,  on  March  11,  1971.  The  statement  accom- 
panying the  release  indicated  that  the  Honourable  Allan  F.  Lawrence, 
Minister  of  Justice  and  Attorney  General,  had  undertaken  to  give  the 
report  wide  distribution  and  all  comments  related  to  the  report  would 
be  welcomed. 

5.  A  central  feature  of  the  Commission's  report  is  an  analysis  of  the 
constitutional  basis  for  both  derivative  and  original  provincial  legislative 
jurisdiction  in  the  area  of  Sunday  legislation.  This  analysis  shows  that 
the  province  cannot  prohibit  Sunday  activities  as  a  matter  of  religious 
observance,  and  that  the  province  is  given,  under  the  federal  Lord's  Day 
Act,  a  derivative  legislative  jurisdiction  to  permit  some  forms  of  conduct 
on  Sunday  which  would  otherwise  be  contrary  to  the  federal  law.  The 
Commission's  analysis  shows,  however,  that  the  province  has  a  substan- 
tial original  jurisdiction  to  enact  prohibitive  and  regulatory  legislation 
respecting  Sunday  activities  for  purposes  having  no  relation  to  the 
religious  character  of  the  day.  The  Commission  was  able  to  conclude 
that  the  Legislature  of  Ontario  has  the  constitutional  jurisdiction  to 
enact  a  plenary  scheme  of  Sunday  laws  respecting  provincial  fields  of 
activity  as  long  as  the  legislation  is  carefully  drawn  to  achieve  secular 
and  not  religious  purposes.  The  report  goes  on  to  deal  with  the  historical, 
religious  and  legal  background  of  the  relevant  legislation,  and  contains  a 
treatment  of  the  economic  background  of  Sunday  Observance  in  Ontario 
and  the  findings  of  attitudinal  and  behavioural  surveys  conducted 
expressly  for  this  project. 

6.  Based  on  this  information,  the  report  then  sets  out  the  Com- 
mission's proposals  and  alternatives  for  the  establishment  and  preserva- 
tion of  a  weekly  pause  day  through  controls  on  Sunday  retail  sales; 
commercial  services,  businesses  and  the  employment  of  labour  on  Sunday; 
recreational,  entertainment  and  cultural  facilities  on  Sunday;  manu- 
facturing, production  and  construction  on  Sunday ;  and  tourist  areas.  The 
report  also  covers  related  topics  such  as  Sabbatarian  exemption;  enforce- 
ment of  Sunday  legislation;  labour  standards  with  respect  to  work  done 
on  Sunday;  contracts  made  on  Sunday;  and  the  question  of  legal  and 
administrative  proceedings  taken  on  Sunday.  The  report  with  its 
appendices  contains  471  pages  and  is  an  exhaustive  treatment  of  these 
issues  in  this  jurisdiction. 

(ii)    The  Coroner  System  in  Ontario 

7.  By  reference  dated  April  27,  1970,  the  Commission  was  asked  b> 
the  then  Minister  of  Justice  and  Attorney  General  to  undertake  a  review 


of  The  Coroners  Act  and  related  matters,  and  to  make  recommendations 
as  to  what  amendments,  if  any,  should  be  made  to  the  existing  legislation. 
More  particularly,  the  Commission  was  asked  to  consider  the  recom- 
mendations made  on  this  subject  by  the  Honourable  J.  C.  McRuer  in  the 
Royal  Commission  Inquiry  into  Civil  Rights  in  Ontario. 

8.  During  the  course  of  its  deliberations,  the  Commission  engaged  in 
close  consultation  with  all  those  directly  concerned  with  the  administra- 
tion of  the  coroner  system  in  Ontario.  Opinions  were  sought  with  respect 
to  changes  in  the  existing  system.  In  addition  to  the  Office  of  the  Super- 
vising Coroner  and  experienced  law  officers  within  the  Department  of 
Justice,  the  Commission  was  assisted  generously  by  the  Coroners  Associa- 
tion of  Ontario  and  the  Crown  Attorneys  Association. 

lis  topic  and  sub- 
mil 


9.  The  Commission  has  completed  its  work  on  thi 
litted  its  report  dated  January  25,  1971. 

(b) — Projects  in  Process 

(i)     Law  Relating  to  the  Sale  of  Goods 

10.  In  the  annual  report  one  year  ago,  reference  was  made  to  a 
research  project  in  the  law  relating  to  the  sale  of  goods.  This  project  was 
added  to'  the  programme  of  the  Commission  at  the  request  of  the  Minister 
of  Justice.  It  arose  out  of  resolutions  of  the  Council  of  the  Ontario  Branch 
of  the  Canadian  Bar  Association.  At  that  time,  the  Commission  was 
already  heavily  committed  to  other  tasks.  Work  on  the  project  was 
postponed  until  such  time  as  personnel  and  financial  resources  became 
available. 

11.  The  Commission  opened  exploratory  discussions  with  a  group  of 
professional  law  teachers  at  York  University  associated  with  Professor 
Ivan  R.  Feltham,  Q.C.,  Director  of  the  Business  Law  Program  there. 
These  discussions  led  to  approval  by  the  Commission  of  a  project  within 
which  the  research  team  at  York,  commencing  in  May,  1971,  would  do  a 
preliminary  review  of  the  law  governing  the  sale  of  goods.  This  pre- 
liminary study  would  be  directed  towards  establishing  the  areas  in  which 
the  existing  laws  cause  difficulty,  the  priorities  to  be  allotted  to  specific 
subjects  for  intensive  study,  a  comparative  analysis  of  the  experience  in 
other  jurisdictions  and  an  indication  of  the  lines  of  reform.  It  was  antici- 
pated that  this  interim  report  would  be  submitted  in  the  early  fall  of  1971 . 

12.  The  following  year  was  to  have  been  devoted  to  the  second  phase 
of  the  research  in  depth  on  individual  topics  and  the  preparation  of  the 
final  report.    In  total,  therefore,  the  project  would  have  taken  two  years. 

13.  After  these  decisions  were  taken,  the  Commission  was  informed 
that  the  experience  of  the  Consumer  Protection  Bureau,  Department  ol 
Financial  and  Commercial  Affairs,  revealed  gross  Inadequacies  in  the  law- 
concerning  warranties  and  guarantees  and  the  Minister  of  that  depart- 
ment had  expressed  the  hope  that  the  Commission  might  make  a  special 
project  of  this  aspect  of  the  law  respecting  sales  and  report  separately 
upon  it. 
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14.  The  Commission  is  persuaded  that  the  problems  involving 
warranties  and  guarantees  are  grave  enough  to  justify  attention  at  the 
earliest  possible  opportunity.  It  is  equally  persuaded  that  the  study 
and  treatment  of  these  particular  matters  have  important  implications 
for  the  whole  subject  and  ought  to  be  dealt  with  as  part  of  an  integrated 
programme. 

15.  Accordingly,  it  has  been  settled  with  the  consent  of  all  parties 
that  the  Commission  pursue  first  the  problem  of  warranties  and  guaran- 
tees with  a  view  to  reporting,  if  possible,  in  the  early  fall  of  1971. 


(ii)    Administration  of  Ontario  Courts 

16.  By  reference  dated  September  30,  1970,  the  Commission  was 
requested  by  the  Minister  of  Justice  and  Attorney  General  for  Ontario  to 
undertake  a  study  and  review  of  the  administration  of  Ontario  Courts. 

17.  The  specific  terms  of  reference  are  to  undertake  a  study  and 
review  of  the  Supreme  Court  of  Ontario,  the  County  and  District  Courts, 
the  County  and  District  Judges'  Criminal  Courts,  the  General  Sessions 
of  the  Peace  and  the  Provincial  Courts  (Criminal  Division) ;  and  to 
recommend  reforms  for  the  more  convenient,  economic  and  efficient 
disposal  of  the  civil  and  criminal  business  at  present  dealt  with  by  these 
Courts. 

18.  Included  within  these  terms  of  reference  are  the  following  mat- 
ters: study  and  review  of  the  existing  system;  court  vacation  periods; 
work  load  of  judges  in  these  Courts,  including  their  work  as  persona 
designata  and  in  other  judicial  capacities;  times  of  Court  sittings;  prompt 
disposition  of  cases;  administrative  backlog  of  cases;  case  loads;  organi- 
zation of  assizes  and  non-jury  sittings  of  the  Supreme  Court  of  Ontario; 
organization  of  sittings  of  the  County  and  District  Courts,  General 
Sessions  of  the  Peace,  County  and  District  Judges'  Criminal  Courts  and 
the  Provincial  Courts  (Criminal  Division). 

19.  In  order  to  allow  individuals  and  groups  to  make  their  views 
known  to  the  Commission,  public  notices  inviting  the  presentation  of 
opinions  and  briefs  have  been  published  throughout  the  province.  In 
addition  to  the  solicitation  of  written  briefs,  the  Commission  has  arranged 
for  public  hearings,  the  first  of  which  were  held  in  Toronto  at  the  end  of 
March,  1971.  These  public  hearings  will  be  repeated  in  other  centres  if 
and  when  they  are  believed  to  be  necessary  or  helpful. 

20.  The  first  phase  of  the  research  programme  is  directed  towards 
the  identification  of  the  problem  areas.  In  this  phase  the  Commission  will 
inform  itself  not  only  through  written  briefs  and  public  hearings  but  also 
by  conducting  discussion  sessions  with  representatives  of  the  various 
groups  involved  at  all  levels  in  the  court  processes. 

21.  As  part  of  this  diagnostic  phase,  the  Commission  will  make  a 
demographic  and  transportation  study  for  purposes  of  the  analysis  and 


appraisal  of  the  circuit  system;  a  physical  court  facilities  study;  a 
statistical  study  aimed  at  accumulation  and  analysis  of  relevant  data  from 
all  sources,  but  particularly  from  the  daily  and  monthly  statistical  report 
forms  recently  instituted  by  the  staff  of  the  Systems  Development  Branch 
in  the  Department  of  Justice;  a  comparative  research  study  involving  the 
experience  of  a  representative  group  of  jurisdictions  in  the  common  law 
world;  a  segregated  study  of  the  Provincial  Courts  (Criminal  Division); 
study  of  the  administrative  role  of  the  crown  attorney  in  criminal  cases 
and,  where  applicable,  the  role  of  the  Clerk  of  the  Peace;  and  a  man- 
power study  of  the  legal  profession  to  the  extent  that  it  is  directly  involved 
in  the  court  processes. 

22.  For  these  studies  the  Commission  is  fortunate  in  having  been 
able  to  secure  the  assistance  of  His  Honour  Judge  Lloyd  K.  Graburn, 
County  Court  Judge,  Judicial  District  of  York;  John  W.  Morden,  Esq. 
of  the  Ontario  Bar;  and  Professor  Stephen  Borins,  Osgoode  Hall  Law 
School,  York  University.  The  Commission  is  also  pleased  to  have  working 
with  it  as  special  assistants  on  this  project,  Professor  R.  G.  Atkey,  Coun- 
sel, from  the  Faculty  of  Law,  University  of  Western  Ontario;  Mrs.  C.  M. 
Creighton,  Assistant  Counsel,  of  the  Ontario  Bar;  and  Miss  Angela  Innes, 
Secretary. 

The  Programme:  Projects  Initiated  by  the  Commission 

23.  The  Commission,  by  virtue  of  the  provisions  of  section  2  of  The 
Ontario  Law  Reform  Commission  Act,  1964,  is  empowered  to  initiate 
projects  of  its  own  motion.  A  substantial  part  of  the  programme  of  the 
Commission  emanates  from  this  aspect  of  its  jurisdiction  and,  in  the  year 
under  review,  included  the  following  matters. 

(a) — Completed  Projects 

(i)     Family  Law,  Part  II:  Marriage 

24.  The  Annual  Report  1967  contained  a  detailed  description  of  the 
Commission's  Family  Law  Project.  The  fifth  volume  of  the  Study 
released  to  the  public  in  January,  1969,  dealt  with  those  aspects  of 
marriage  law  falling  within  the  competence  of  the  Provincial  Legislature. 
The  Commission  has  completed  its  work  on  this  section  of  the  Family 
Law   Project  and  reported  to  the  Minister  on  April  6,  1970. 

25.  The  Commission,  in  dealing  with  the  action  for  breach  of  promise 
of  marriage,  has  recommended  that  legislation  be  enacted  to  provide  (i) 
that  no  agreement  or  promise  to  marry  shall  create  a  contract  or  other 
consensual  legal  relation  between  the  parties;  (ii)  that  should  either  ot 
the  parties  to  the  engagement  decide  not  to  marry  the  other,  no  action 
for  damages  shall  lie;  (hi)  that  the  right  of  one  of  the  parties  to  recover  a 
gift  made  conditional  upon  marriage  should  not  be  abridged  or  affected 
by  reason  only  of  the  fact  that  the  donor  terminated  the  engagement; 
and  (ivj  that  the  common  law  governing  gifts  by  third  parties  to  t  la- 
engaged  couple  in  contemplation  of  their  marriage,  remain  unchanged. 
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26.  The  report  also  contained  recommendations  pertaining  to  a 
number  of  aspects  of  the  solemnization  of  marriage  and  particularly  with 
regard  to  the  age  for  solemnization  of  marriage.  The  matter  of  the  age  of 
capacity  to  marry  falls  within  the  legislative  competence  of  the  Parlia- 
ment of  Canada.  No  legislation  has  been  passed  by  Parliament  fixing  the 
minimum  age  of  capacity  to  marry.  The  provinces  in  exerting  any  con- 
trol in  this  area  have  to  rely  on  their  jurisdiction  in  relation  to  solemniza- 
tion of  marriage. 

27.  The  Commission  has  recommended  that  with  respect  to  male 
persons,  the  minimum  age  for  solemnization  of  marriage  should  be  fixed 
at  eighteen  years ;  with  respect  to  female  persons  at  sixteen  years ;  and  that 
without  exception,  the  procedures  for  solemnization  of  marriage  should 
not  be  available  in  the  Province  of  Ontario  to  any  person  who  is  below 
the  minimum  age  for  solemnization  of  marriage. 

28.  In  addition,  it  was  recommended  that  the  age  of  free  marriage, 
that  is,  without  the  requirement  of  parental  consent,  be  fixed  at  eighteen 
years  for  both  males  and  females. 

(ii)    Actions  Against  Representatives  of  Deceased  Persons 

29.  As  a  result  of  a  representation  made  to  it  by  a  member  of  the 
legal  profession,  the  Commission  considered  certain  aspects  of  the  law  of 
Ontario  respecting  actions  against  representatives  of  deceased  persons 
which  were  believed  to  require  amendment. 

30.  After  full  investigation  of  the  particular  problem  and  con- 
sideration of  possible  solutions,  the  Commission  reported  to  the  Minister 
of  Justice  on  November  30,  1970,  recommending  the  addition  of  a  new 
section  to  The  Trustee  Act,  R.S.O.  1960,  c.  408  to  provide  that  where  a 
writ  is  issued  in  good  faith  against  a  party  who,  unknown  to  the  plaintiff, 
has  died  prior  to  the  issuance  of  the  writ,  the  Court  should  have  the 
power  to  validate  the  writ  and  permit  its  amendment  to  satisfy  the 
requirements  of  section  38  of  that  Act;  and  the  Court  should  have  power 
to  save  the  defendant's  executor  or  administrator  harmless  if,  unaware  of 
the  plaintiff's  claim,  he  has  distributed  the  estate. 

(iii)  Land  Registration 

31.  Very  soon  after  it  was  established  in  1964,  the  Commission  added 
to  its  programme  an  ambitious  and  far-ranging  research  project  respecting 
the  Law  of  Property.  Reports  have  already  been  submitted  on  three  of 
the  ten  sections,  namely,  Uniform  Wills,  Condominium,  and  Landlord 
and  Tenant  Law  of  Residential  Tenancies.  Another  major  section  was 
devoted  to  the  law  and  practice  pertaining  to  land  registration  in  this 
jurisdiction. 

32.  This  important  study  has  demanded  a  substantial  amount  of  the 
Commission's  time  during  the  past  three  and  one-half  years  and  through- 
out that  period  has  been  the  focus  of  our  anxious  concern.  With  the 
scholarly  and  indefatigable  assistance  of  its  research  supervisor,  Professor 


11 

R.C.B.  Risk,  of  the  Faculty  of  Law,  University  of  Toronto,  the  Com- 
mission has  completed  its  work  and  has  reported  on  March  23,  1971. 

33.  The  Commission  has  recommended  the  adoption  of  and  con- 
version to  an  improved  and  computerized  land  registration  system  and 
has  dealt  with  the  essential  components  and  principles  of  that  system. 

34.  Appended  to  the  Commission's  report  is  a  Comparative  Cost 
Analysis  of  a  computer  system  and  a  manual  system,  conducted  on  its 
behalf  by  Kates,  Peat,  Marwick  &  Co.,  Toronto.  The  KPM  study  con- 
firms that  the  proposed  change  from  a  registry  office  system  to  an 
improved  land  titles  system  is  justified  on  a  cost-benefit  basis.  It  further 
confirms  that  the  realization  of  potential  benefits  depends  on  the  intro- 
duction of  a  computerized  system. 

(b) — Projects  in  Process 

(i)     Family  Law  Project 

35.  The  first  instalment  (Volumes  I-IV)  of  the  Family  Law  Study 
by  the  Commission's  research  team  dealt  with  "Property  Subjects",  and 
was  published  in  January,  1968.  The  Commission  was  aware  at  the  out- 
set that,  in  preparing  its  report  for  the  Minister,  the  scope  of  this  part  of 
the  Study,  the  sweeping  nature  of  the  recommendations  for  reform  and 
the  implications  for  the  legal  system  would  combine  to  make  the  review 
a  difficult  and  lengthy  task.  It  has  been  more  difficult  and  has  taken 
even  longer  than  had  been  contemplated.  It  is  some  source  of  encourage- 
ment that  other  jurisdictions  in  attempting  to  cope  with  similar  prob- 
lems have  found  no  easy  solutions.  The  Commission  hopes  to  submit  its 
report  during  this  fiscal  year. 

36.  Meanwhile,  additional  research  and  writing  continued  during  the 
year  in  preparing  reports  on  three  further  subject  matters  in  the  Family 
Law  Project,  namely,  Children,  Jurisdiction  and  Recognition  of  Foreign 
Divorce  Decrees,  and  Family  Court. 

(ii)    Law  of  Property  Project 

37.  Reference  has  already  been  made  to  the  Land  Registration  sec- 
tion of  the  Law  of  Property  Project.  The  Commission's  review  of  the  law 
of  property  continued  in  four  other  major  areas  during  the  current  year. 

38.  The  work  in  the  Landlord  and  Tenant  section  has  progressed 
satisfactorily  and  the  Commission  now  has  under  consideration  two 
further  working  papers.  One  deals  with  special  problems  referable  to 
industrial  and  commercial  leases.  The  second  covers  proposals  tor 
rationalization  and  revision  of  the  general  law  governing  both  residential 
and  commercial  premises.  The  Commission  continues  to  study  the 
problems  associated  with  the  possible  adoption  of  a  standard  form  lease 
for  use  with  residential  premises.  The  difficulties  of  implementation  have 
proved  to  be  substantial  and  the  Commission  has  not  yet  resolved  them 
all.  Professor  M.  R.  Gorsky,  Faculty  of  Law,  Queen's  University,  con- 
tinues to  give  valuable  assistance  as  research  supervisor. 
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39.  Work  continues  on  the  research  study  of  the  basic  principles  of 
real  property  law  under  the  direction  of  Professor  D.  Mendes  da  Costa, 
Faculty  of  Law,  University  of  Toronto. 

40.  A  section  of  the  Law  of  Property  Project  is  devoted  to  a  review  of 
the  law  of  trusts,  executors  and  trustees.  The  research  in  this  section  is 
under  the  direction  of  Professor  R.  E.  Scane,  Associate  Dean,  Faculty  of 
Law,  University  of  Toronto.  During  the  course  of  the  year,  working 
papers  were  published  on  three  subjects  in  this  field.  These  working 
papers  were  reproduced  and  given  wide  circulation  with  an  invitation  to 
comment.    The  working  papers  and  their  authors  were  as  follows: 

Imperfect  Trust  Provisions:  Professor  M.  C.  Cullity 

Osgoode  Hall  Law  School, 
York  University 

Trustees'  Powers  of  Investment:  Professor  A.  H.  Oosterhoff 

Faculty  of  Law, 
University  of  Windsor 

Powers  of  Maintenance  and  of      Professor  Donovan  Waters 

Advancement:  Faculty  of  Law,  McGill  University 

In  addition,  considerable  research  was  done  in  the  year  involving  unitrust, 
and  the  problems  and  legal  doctrines  concerning  the  determination  and 
apportionment  of  capital  and  income  as  between  life  income  beneficiaries 
and  remaindermen.  Finally,  in  this  section,  the  Commission  is  con- 
tinuing its  investigation  and  appraisal  of  the  existing  law  governing  the 
essential  principles,  rights  and  obligations  of  the  offices  of  executor  and 
trustee. 

41.  The  work  in  the  section  on  Community  Planning  and  Land  Use 
Control  was  devoted  to  identifying  the  problems  and  formulating  recom- 
mendations for  enabling  legislation  to  provide  a  legal,  social  and  rational 
basis  for  development  control  at  the  municipal  level  in  those  areas  where 
the  planning  function  warrants  it. 

(iii)  The  Law  of  Evidence 

42.  In  addition  to  the  five  referred  to  in  the  Annual  Report  1969,  the 
Commission  has  received  working  papers  in  this  project  as  follows: 

Credibility  and  Character:  Dr.  Alan  W.  Mewett 

Director,  Law  of  Evidence  Project 

Judicial  Discretion:  Professors  R.  J.  Delisle  and 

Bruce  C.  McDonald, 
Faculty  of  Law,  Queen's  University 

Section  36  of  the  Dr.  Alan  W.  Mewett 

Canada  Evidence  Act: 

Burdens  of  Proof  and  the  Professor  J.  Desmond  Morton,  Q.C. 

Canada  Evidence  Act  in  Faculty  of  Law,  University  of  Toronto 

Ontario: 
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43.  A  meeting  with  the  consultative  committee  was  held  on  October 
2,  1970  when  a  full  and  profitable  day  was  spent  discussing  the  working 
papers  which  have  been  submitted. 

44.  During  the  year  the  Minister  of  Justice  was  pleased  to  recom- 
mend C.  M.  Powell,  Esq.  for  appointment  to  serve  on  the  committee  as  a 
representative  of  the  Department  of  Justice  of  Ontario. 

(iv)  Occupiers'  Liability 

45.  The  Commission  has  completed  its  preliminary  investigation  into 
this  matter  and  with  the  assistance  of  Barry  A.  Percival,  Esq.  of  the 
Ontario  Bar,  is  preparing  its  report  for  the  Minister  based  on  a  proposed 
draft  bill  and  accompanying  text. 

(v)    Compensation  for  Victims  of  Motor  Vehicle  Accidents 

46.  Although  in  real  danger  of  having  some  of  its  efforts  overtaken  by 
events  in  a  very  fast  moving  area  of  legislative  action,  the  Commission 
has  perservered  chiefly  because  it  regards  the  legislative  action  that  has 
been  taken  in  neighbouring  jurisdictions  as  being  too  narrowly  conceived. 
The  Commission  is  hopeful  that  the  next  twelve  months  will  provide  the 
time  required  to  complete  the  research  and  report  on  this  important  sub- 
ject. The  fact  that  others  have  admitted  something  less  than  satisfaction 
with  their  resolution  of  the  problems  in  this  area  has  encouraged  the 
Commission  to  try  and  do  better.  The  work  continues  under  the  direction 
of  Professor  J.  B.  Dunlop,  Faculty  of  Law,  University  of  Toronto. 

(vi)  Section  16  of  The  Mortgages  Act 

47.  This  provision  of  The  Mortgages  Act,  R.S.O.  1960,  c.  245  was 
intended  to  grant  a  prepayment  privilege  after  five  years  to  a  non- 
corporate mortgagor  on  offering  to  pay  the  principal  and  interest  then 
due,  with  three  months'  further  interest  in  lieu  of  notice.  No  further 
interest  is  thereafter  chargeable  or  recoverable. 

48.  Due  to  the  change  in  circumstances,  particularly  noticeable  after 
World  War  II,  whereby  corporate  builder-developers  were  interposed  as 
mortgagors  in  the  first  instance,  these  prepayment  privileges  were  lost  to 
the  subsequent  individual  owners. 

49.  The  Commission's  concern  has  been  to  find  a  solution  which 
would  grant  this  relief  without  doing  violence  to  well-established  principles 
of  legislative  intervention  and  without  jeopardizing  the  flow  of  much- 
needed  financing  to  the  housing  industry.  The  Commission  hopes  to  be 
able  shortly  to  resolve  these  problems  and  to  submit  a  report. 

(vii)  Emergency  Medical  Aid  and  Tort  Liability 

50.  The  Commission  is  now  engaged  in  the  preparation  oi  its  report. 
Anticipating  the  conclusion  on  the  central  issue  of  that  report,  there- 
would  appear  to  be  no  case  made,  on  the  data  available,  lor  legislative 
intervention.    In  the  pursuit  of  law  reform,  it  is  important  to  appreciate 
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those  occasions  when  to  change  the  law  would  serve  no  useful  purpose. 
The  Commission  believes  this  to  be  one  of  those  occasions  and  rejects  the 
invitation,  too  frequently  proffered,  of  finding  false  Canadian  social 
problems  to  fit  real  American  legal  solutions. 

(viii)  The  Change  of  Name  Act 

51.  On  the  basis  of  representations  made  to  it  by  a  member  of  the 
legal  profession,  the  Commission  has  investigated  the  possibility  for 
injustice  due  to  the  present  basis  for  jurisdiction  of  the  court  under  The 
Change  of  Name  Act,  R.S.O.  1960,  c.  49.  The  Commission  has  com- 
pleted its  investigation  and  is  preparing  its  report. 

(ix)   The  Solicitors  Act 

52.  A  member  of  the  practising  profession  has  drawn  the  Com- 
mission's attention  to  a  particular  deficiency  of  The  Solicitors  Act,  R.S.O. 
1960,  c.  378  in  the  area  of  taxation  of  a  solicitor's  costs. 

53.  With  the  enactment  of  The  Law  Society  Act,  1970,  the  sections 
remaining  in  The  Solicitors  Act  will  be  section  7  and  sections  31  to  69, 
inclusive,  dealing  chiefly  with  solicitors'  costs.  The  time  is  opportune  to 
review  this  legislation  and  this  has  been  undertaken  with  the  co-operation 
of  the  Treasurer  and  The  Law  Society  of  Upper  Canada  and  the  assistance 
of  L.  R.  MacTavish,  Esq.,  Q.C.,  former  Senior  Legislative  Counsel,  and 
Stanley  Sadinsky,  Esq.  of  the  Ontario  Bar. 

(x)    The  Enforcement  of  Judgment  Debts 

54.  The  appearance  of  the  Payne  and  Anderson  Reports  in  the 
United  Kingdom  dealing  with  the  enforcement  of  judgment  debts  has 
provided  the  Commission  with  valuable  comparative  material  for  its 
research  project  in  the  same  general  area  of  investigation. 

55.  The  Commission  is  most  pleased  that  David  E.  Baird,  Esq.  of  the 
Ontario  Bar  has  responded  favourably  to  its  invitation  to  assist  the  Com- 
mission in  this  complicated  and  important  corner  of  the  law.  He  is 
eminently  qualified  to  do  so  and  the  research  work  progresses. 

Liaison  with  other  Law  Reform  Agencies 

56.  During  the  course  of  the  year,  the  Commission  was  privileged  to 
receive  visits  from  colleagues  in  other  countries.  The  members  of  the 
Commission  were  most  pleased  that  Professor  P.  B.  Carter,  Wadham 
College,  Oxford  University,  was  able  to  join  them  for  a  session  on  the  law 
of  evidence  during  his  visit  to  the  Faculty  of  Law,  University  of  Toronto. 
In  June  last,  the  members  of  the  Commission  were  happy  to  see  again  in 
this  country  the  Honourable  A.  O.  Woodhouse,  Chairman  of  the  Royal 
Commission  Inquiry  on  Workmen's  Compensation  in  New  Zealand.  Mr. 
P.  M.  Bakshi,  Secretary,  Law  Commission  of  India,  also  visited  the 
Commission  in  June.  Last  October  a  visit  was  received  from  Mr.  G.  J.  F. 
Vuill,    of    the   Attorney    General's    Department,    Canberra,    Australia. 
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Through  the  good  offices  of  Mr.  Yuill  and  Mr.  C.  leB.  Langoulant, 
Senior  Assistant  Crown  Solicitor,  Perth,  Australia,  the  Commission  has 
received,  and  greatly  appreciates,  a  copy  of  the  List  of  Official  Law 
Reform  Projects  in  Australia  and  New  Zealand. 

57.  The  Commission  was  pleased  that  one  of  its  members,  the 
Honourable  R.  A.  Bell,  P.C.,  Q.C.,  was  able  to  attend  the  F'ourth  Com- 
monwealth Law  Conference,  Delhi.  Having  chaired  the  session  on  Law 
Reform  in  the  Commonwealth  on  January  8,  1971,  Mr.  Bell  was  in  a 
position  to  favour  the  Commission  with  a  full  report  of  the  proceedings 
of  the  Conference  on  the  subject  of  law  reform.  The  Commission  looks 
forward  to  receipt  of  the  official  proceedings  containing  the  working 
papers.  The  Commission  heartily  supports  the  suggestion  which  seems 
to  have  found  favour  with  the  Conference  as  well,  that  at  the  next  Com- 
monwealth Law  Conference  it  would  be  desirable  to  include  a  two  or 
three  day  Conference  of  Law  Reform  Commissioners  modelled  upon  the 
Conference  of  Law  Ministers  or  the  Conference  of  Chief  Justices  that 
take  place  incidental  to  but  separate  from  the  Commonwealth  Law 
Conference.  The  Commission  hopes  this  can  be  arranged  and  is  prepared 
to  support  it  in  every  way. 

58.  At  the  Annual  Meeting  of  the  Canadian  Bar  Association  at 
Halifax,  Nova  Scotia,  the  Civil  Justice  Section  sponsored  a  panel  dis- 
cussion on  "Law  Reform  and  Law  Reform  Commissions  in  Canada". 
The  moderator  of  the  panel  was  the  Honourable  Mr.  Justice  A.  Gordon 
Cooper  of  the  Supreme  Court  of  Nova  Scotia,  and  all  the  existing  law 
reform  agencies  in  Canada  were  represented,  most  of  them  by  their 
chairmen.  This  forum  provided  yet  another  opportunity  to  stress  that 
the  role  of  law  reform  agencies  is  purely  advisory  and  not  legislative.  In 
this  field,  as  in  others,  misconceptions  die  hard. 

59.  On  December  22,  1970,  the  federal  Minister  of  Justice,  the 
Honourable  John  N.  Turner,  P.C.,  Q.C.,  announced  the  appointment  of 
the  Honourable  E.  Patrick  Hartt,  of  the  Supreme  Court  of  Ontario,  as 
the  first  Chairman  of  the  newly-formed  Law  Reform  Commission  of 
Canada.  It  is  more  than  provincial  pride  that  prompts  the  Commission 
to  applaud  this  appointment  and  to  wish  Mr.  Justice  Hartt  abundant 
success  in  this  important  post.  His  profound  scholarship  and  wide 
experience,  particularly  in  the  criminal  law  field,  will  stand  him  in  good 
stead.  The  Commission  looks  forward  to  the  closest  possible  co-operation 
with  him  and  his  colleagues. 

60.  The  past  year  has  served  to  bring  two  additional  provincial  law- 
reform  agencies  into  being  in  the  provinces  of  Manitoba  and  Prince- 
Edward  Island. 

61.  The  Commission  was  privileged  to  have  the  Chairman  oi  the 
Manitoba  Commission,  Francis  C.  Muldoon,  Esq.,  Q.C.,  visit  it  shortly 
after  his  appointment.  The  Commission  wishes  Mr.  Muldoon  and  his 
colleagues  well  and  looks  forward  to  a  long  and  productive  association 
with  the  Law  Reform  Commission  in  Manitoba. 
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62.  The  Commission  also  notes  with  pleasure,  the  appointment  on 
November  25,  1970  of  the  Honourable  John  P.  Nicholson,  of  the  Supreme 
( Ourt  of  Prince  Edward  Island,  as  first  Chairman  of  the  Law  Reform 
Commission  of  P.E.I.  The  Commission  extends  to  Mr.  Justice  Nicholson 
and  his  colleagues  its  congratulations  and  best  wishes  and  pledges  its 
support  and  co-operation. 

Liaison  with  the  Legal  Profession 

63.  One  of  the  projects  in  the  programme  of  the  Commission  directly 
involving  the  legal  profession  is  the  recent  reference  by  the  Minister  of 
Justice  and  Attorney  General  of  the  investigation  of  the  Administration  of 
Ontario  Courts.  Under  the  sponsorship  of  the  Civil  Justice  Subsection  of 
the  Ontario  Branch,  Canadian  Bar  Association,  the  full  membership  of 
the  Commission  appeared  at  the  Annual  Midwinter  Meeting  in  Ottawa 
on  February  5,  1971  to  discuss  the  terms  of  reference  of  this  project  with 
the  members  of  the  practising  profession  and  invite  their  suggestions  on 
the  design  and  conduct  of  the  research  study.  The  Commission  is  grate- 
ful to  all  those  who  attended  and  assisted  it  with  their  views  and  is  grate- 
ful as  well  to  the  Canadian  Bar  Association  for  having  made  it  possible 
to  include  this  item  in  an  already  crowded  programme. 

64.  As  evidenced  by  references  made  in  this  report,  the  Commission 
continues  to  receive  from  the  practising  profession  a  steady  flow  of  most 
helpful  suggestions  concerning  topics  for  law  reform.  The  Commission 
welcomes  this  particular  form  of  assistance  and  wishes  to  record  its  thanks 
to  all  who  have  written. 

65.  The  Commission  is  proud  and  privileged  to  be  associated  directly 
with  a  large  number  from  all  branches  of  the  legal  profession  serving  as 
research  supervisors  and  singly  or  on  its  research  teams,  and  on  con- 
sultative committees.  The  Commission  thanks  them  for  their  continued 
support  and  encouragement.  Theirs  is  a  competence  and  experience 
richly  shared. 

Personnel 

66.  The  Commission  is  pleased  to  announce  the  addition  of  two 
members  to  the  research  staff.  Mrs.  E.  A.  M.  MacNab,  LL.B.  (Toronto) 
has  joined  its  ranks  as  a  legal  research  officer.  Miss  K.  Finnegan  has 
accepted  an  appointment  as  secretary  to  its  legal  research  staff. 

Conclusion 

67.  The  Commission  again  wishes  to  convey  its  thanks  to  all  mem- 
bers of  its  staff.  Their  names  and  positions  appear  as  Appendix  B  to  this 
report.  Their  loyalty  and  devotion  to  their  tasks  is  inspirational  and 
very  much  appreciated. 

68.  Members  of  the  Commission  wish  to  record  their  sense  of  pri- 
vilege in  having  served  the  cause  of  law  reform  with  your  predecessor, 


17 


Honourable  A.  A.  Wishart,  Q.C.,  under  whose  aegis  the  Commission  was 
established  and  who  gave  to  its  work  constant  encouragement  and 
unfailing  support.  The  Commission  looks  forward  to  an  equally  chal- 
lenging role  in  the  future  and  to  an  understanding  and  fruitful  collabora 
tion  with  you,  Mr.  Attorney,  and  with  officers  of  your  Department,  in  the 
acceleration  of  the  pace  of  law  reform  in  the  province. 

All  of  which  is  respectfully  submitted, 


^&&W  LtM^- 


H.  Allan  Leal, 

Chairman. 


Richard  A.  vwerr 

Commissioner. 

W.  Gibson  Gray, 


William  R.  Poole, 

Commissioner. 


March  31,  1971 


APPENDIX  A 


REPORTS  MADE  BY  THE  ONTARIO  LAW  REFORM  COMMISSION 
Title 


Date  of 
Report 


Recommendations 
Implemented  by 


No.  1       The  Rule  Against 
Perpetuities 

No.  1A  Supplementary  Report 
on  the  Rule  Against 
Perpetuities 

No.  2       The  Wages  Act; 

Assignment  of  Wages 

No.  3       Personal  Property 
Security  Legislation 

No.  3A  Supplementary  Report 
on  Personal  Property 
Security  Legislation 

The  Evidence  Act ;  Admissibility 
of  Business  Records 


The  Mechanics'  Lien  Act 

Supplementary  Report  on  The 
Mechanics'  Lien  Act 


Proposed  Extension  of  Guaran- 
tor's Liability  on  Construction 
Bonds 

The  Execution  Act:  Exemption 
of  Goods  from  Seizure 


The  Law  of  Condominium 


Basis  for  Compensation  on 
Expropriation 

The  Limitation  Period  for  Ac- 
tions under  The  Sandwich 
Windsor  and  Amherstburg 
Railway  Act,  1930 

Annual  Report  1967 

Certain  Aspects  of  the  Proposed 
Divorce  Legislation  contained 
inBillC-187(Can.) 

The  Proposed  Adoption  in  On- 
tario of  the  Uniform  Wills  Act 

The  Protection  of  Privacy  in 
Ontario 

The  Insurance  Act,  R.S.O. 
1960,  c.  190,  s.  183,  as 
amended  Stat,  of  Ont. 
1961-62,  c.  63,  s.  4 
(commutation) 


February  1,  1965 
March  1,  1966 

March  3,  1965 

March  28,  1965 
May  18,  1966 

February  16, 1966 

February  22,  1966 
May  26,  1967 

May  30,  1966 

December  9,  1966 

March  6,  1967 

September  21,  1967 
January  8,  1968 

January  15, 1968 
January  19,  1968 

February  5, 1968 
September  10,  1968 
October  3,  1968 


The  Perpetuities  Act,  1966, 
Stat,  of  Ont.  1966,  c.  113 


The  Wages  Amendment 
Act,  1968,  Stat,  of  Ont. 
1968,  c.  142 


The  Personal  Property 
Security  Act,  1967,  Stat,  of 
Ont.  1967,  c.  72 

The  Evidence  Amendment 
Act,  1966,  Stat,  of  Ont. 
1966,  c.  51,  s.  1 


The  Mechanics'  Lien  Act, 
1968-69,  Stat,  of  Ont. 
1968-69,  c.  65 


The  Execution  Amendment 
Act,  1967,  Stat,  of  Ont. 
1967,  c.  27 

The  Condominium  Act, 
1967,  Stat,  of  Ont.  1967, 
c.  13 

The  Expropriations  Act, 
1968-69 

The  Sandwich,  Windsor 
and  Amherstburg  Railway 
Amendment  Act,  1968, 
Stat,  of  Ont.  1968,  c.  120 


The  Divorce  Act,  Stat,  of 
Can.  1967-68,  c.  24,  s.  26 
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Title 


Trade  Sale  of  New  Houses 
and  the  Doctrine  of 
Caveat  Emptor 

Interim  Report  on  Landlord 
and  Tenant  Law  Applicable  to 
Residential  Tenancies 

Limitation  of  Actions 

Annual  Report  1968 

The  Age  of  Majority  and  Re- 
lated Matters 

Status  of  Adopted  Children 


Report  on  Family  Law:  Part  I 
— Torts 

Report  on  section   20  of   The 
Mortgages  Act 

Report  on  Family  Law:  Part  II 
— Marriage 

Report  on  Actions  Against 
Representatives  of 
Deceased  Persons 

The  Coroner  System  in 
Ontario 

Sunday  Observance 
Legislation 

Land  Registration 


Date  of 
Report 

October  4,  1968 

December  10,  1968 

February  3,  1969 
April  7,  1969 
May  12,  1969 

June  3,  1969 

November  4,  1969 
March  12,  1970 

April  6,  1970 
November  30,  1970 

January  25,  1971 
February  26,  1971 
March  23,  1971 


Recommendations 

Implemented  by 


The  Landlord  and  Tenant 
Amendment  Act,  1968-69, 
Stat,  of  Ont.  1968-69,  c.  58 


The  Child  Welfare  Amend- 
ment Act,  1970,  Stat,  of 
Ont.  1970,  c.  96,  s.  23 


The  Mortgages  Amendment 
Act,  1970,  Stat,  of  Ont. 
1970,  c.  54,  s.  1 


APPENDIX  B 

OFFICERS  AND  PERMANENT  STAFF 
ONTARIO  LAW  REFORM  COMMISSION 


Chairman 
Vice-Chairman 

Commissioners 

Counsel 

Secretary 

Legal  Research  Officers 

Secretary  to  Chairman 

Secretary  to  Vice-Chairman 

Secretary  to  Counsel 

Project  Secretary 

Secretary  to  Legal 
Research  Officers 


H.  Allan  Leal,  Q.C,  LL.M.,  LL.D. 

Honourable  James  C.  McRuer,  S.M., 
LL.D.,  D.C.L. 

Honourable  Richard  A.  Bell,  P.C.,  Q.C. 
W.  Gibson  Gray,  Q.C. 
William  R.  Poole,  Q.C. 

E.  F.  Ryan,  LL.B.,  LL.M. 
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